
WORK IT OUT WITH RICHARD TAIT

CLUB VICTORIES IN 
THE COURTS

Good advocacy and a strong understanding of the facts and the 
law are essential when clubs face actions by employees. 

BY RICHARD TAIT
WORKPLACE RELATIONS EXECUTIVE MANAGER

R
ecently ABC’s Four Corners did an 

exposé on the insurance offering 

of one of Australia’s major banks. 

This made me think about the 

growing trend of insurance companies 

offering “employment” or “termination” 

insurance. These offerings are often too good 

to be true with promises of covering costs and 

awards of compensation made by the courts. 

Generally these payments are only paid 

when the employer has followed the advice 

provided. If the advice is conservative, then 

there is unlikely to be any litigation. 

Unfortunately, advice in dealing with 

employee disputes needs to be considered in 

a wider business perspective and ClubsNSW 

prides itself in providing this type of advice.

ClubsNSW Member Enquiries Advisor 

Emma Crackett has written a piece this 

month (page 28) about ClubsNSW’s 

successful representation of a club involved 

in a redundancy payout dispute. In a similar 

matter, ClubsNSW was again successful. 

The employee was a full-time bar supervisor 

at a club with over 25 years of service. In 

December 2014 the club internally advertised 

a part-time office administration position, 

which the employee successfully applied for.  

On the employee’s request, it was agreed 

that she would continue to work in a full-

time capacity in the office and bar until 

July 2015. From July 2015 onwards she 

would just work part-time in the office. 

Unfortunately nothing was put in writing 

to confirm this arrangement.

In April 2015 the Club decided to 

restructure and the bar supervisor roles 

were made redundant and with one of the 

bar supervisors promoted to the Operation 

Manager role and another receiving a partial 

redundancy and redeployment to a bar 

attendant role. 

The Union brought an unfair dismissal 

claim, essentially trying to claim a redundancy 

package for the employee. The arguments on 

behalf of the employee were:

¡¡ There was no written contract of 

employment in place.

¡¡ She never agreed to the arrangement as 

described above.

¡¡ She was unilaterally demoted from a 

full-time position of supervisor/office 

employee to a part-time office employee, 

and therefore terminated at the 

employer’s initiative.

¡¡ She should have received a partial 

redundancy payment as she was 

working partly as a supervisor when the 

restructure occurred.

The Commission found in favour of 

the Club because there was overwhelming 

evidence from the Club’s witnesses that 

a contract had been (verbally) entered 

into by both parties, and the employee’s 

evidence was contradictory and therefore 

not credible.

In another recent case involving the 

Broken Hill Musicians Club, a long-serving 

Duty Manager was terminated for stealing 

money left on a poker machine in the form 

of credits. The Union brought a general 

protections application against both the 

Club and the Administrator. Several claims 

were made but the primary claim was that 

the employee was terminated because of 

reasons other than theft – the employee 

claimed he was terminated because he 

had filed a bullying claim on the same 

day as his termination and a workers 

compensation claim a few days before 

the termination. 

The judge found in favour of the Club 

because, although the Club’s procedure 

was flawed, the evidence showed that the 

Club treated the theft incident seriously 

with an investigation commencing 

approximately a month before the workers 

compensation or bullying claims were 

filed. Subsequent to these claims the 

investigation continued with the Club 

collating evidence including CCTV footage 

and poker machine reports. The judge also 

relied upon other evidence, including a 

co-worker’s confession that she had been 

involved in the theft and a termination 

letter sent to ClubsNSW for review prior to 

the bullying application.

Both these cases were won on a 

combination of facts and advocacy. It is 

important to get the best possible advice 

from the very beginning of a dispute. If 

a matter does proceed to litigation, it is 

essential you engage workplace relations 

specialists that understand the industry, 

the law and the relevant court or tribunal 

you will appear before. 

The track record of the ClubsNSW 

Workplace Relations team is second to 

none in keeping clubs out of the courts 

and achieving successful outcomes in 

matters where employees do proceed 

with litigation. ♣

S
trong corporate governance should be the foundation for 

all decisions in a registered club. It can assist board and 

management to make good decisions that are in the best 

interests of the club, its members and other stakeholders.

Good corporate governance systems, along with decisions 

made according to the business judgement rule, can also assist in 

protecting directors from personal liability arising from actions of 

the club.

WHAT IS CORPORATE GOVERNANCE?
Good corporate governance requires a balance of power among 

directors, managers and members. It should recognise and 

minimise risk, promote responsible decision-making, ensure 

effective communication to all stakeholders, respect the rights of 

members and help ensure the protection and good management 

of the assets entrusted to managers and directors by the members.

A critical part of good corporate governance is the training 

of directors so that they can adhere to good corporate 

governance practices. 

So what are the foundations of a good system of 

corporate governance?

BOARD & MANAGEMENT RESPONSIBILITIES
Clubs should clearly set out the responsibilities of board and 

management. Generally the role of the board is to set strategy and 

policy. It is the role of management to implement those strategies 

and policies and control the day-to-day management of the club.

RESPONSIBLE DECISION-MAKING
Directors and managers need to ensure that in accordance with 

the Corporations Act, they exercise a duty of care, that is make 

decisions with the degree of care and diligence that a “reasonable 

person” would exercise in the circumstances. 

The business judgement rule provides a defence for directors 

who may have breached their duty of care to the club if they made 

their decision in good faith, for a proper purpose, and without a 

material personal interest or benefit from the decision.  

Directors also need to ensure that they appropriately informed 

themselves about the subject matter and rationally believed that the 

decision was in the best interests of the company.

REGULAR REPORTING TO MEMBERS AND STAKEHOLDERS
In addition to statutory requirements, well-governed clubs also keep 

their members informed about strategic plans and directions as well 

as their performance in achieving the club’s core goals.

RECOGNISE AND MINIMISE RISK
Clubs should establish a system of risk oversight, management and 

internal control. Clubs should determine the material business risks 

faced by the club both in normal operation and in particular when 

considering major projects, amalgamations, diversification strategies 

and any other non-regular activity.

DIRECTOR TRAINING
Training enables directors to understand the elements of good 

corporate governance. This provides an understanding of their 

duties, their role in strategy rather than operations, and the elements 

of responsible decision-making, particularly in the context of the 

business judgement rule and the protection that it can provide to 

directors.

COURT DECISIONS	
In the Centro shopping centres case, directors were held to have 

breached their duty of care because they did not adequately inform 

themselves of what they needed to know before making a decision. 

This demonstrated the importance of information that is presented to 

the board being digestible and usable. 

So good corporate governance is important because it helps directors:

¡¡ to protect the club assets entrusted to them by members; and 

¡¡ to protect themselves from potential liability for their actions 

as directors.

If you have any questions about this article or need assistance with 

seeing into your club’s financial future, please call Greg Russell at 

Russell Corporate Advisory on 02 9957 6700. ♣

WHY GOOD 
CORPORATE 
GOVERNANCE IS 
SO IMPORTANT
It is essential to running a 
successful business and protecting 
the interests of the club, its 
members and its directors. 
BY GREG RUSSELL
PARTNER RUSSELL CORPORATE ADVISORY
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